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MOTION TO ENFORCE COURT ORDER AND SETTLEMENT AGREEMENT
AGAINST TEP ROCKY MOUNTAIN LLC

Representative Plaintiffs Ivo Lindauer, Sidney and Ruth Lindauer, and Diamond Minerals,
LLC, on behalf of themselves and the other members of the Settlement Class herein, by and
through their undersigned counsel, request that the Court issue an Order pursuant to C.R.C.P.
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107(c) that requires Defendant to appear in person to show cause why it should not be held in
contempt of the Settlement Agreement with Williams Production RMT Company (“Williams
RMT Co.”), together with this Court’s Judgment of March 20, 2009, which approved the terms of
the Settlement.

C.R.C.P. 121 § 1-15 ¶ 8 Certification
Although pursuant to C.R.C.P 107 this Court may enter the requested show cause order ex
parte, Class Counsel have elected to confer with counsel for Defendant and have been informed
that the show cause order requested in this motion is OPPOSED.
Background
1.

In October 2008, Representative Plaintiffs and Williams Production RMT

Company entered into the Settlement in Case Number 2006 CV 317 filed in Garfield County,
Colorado District Court.

(Settlement Agreement, Oct 17, 2008, hereinafter “Settlement

Agreement”). The Settlement was approved by this Court at a fairness hearing on March 20, 2009,
and the Judgment was entered by this Court on that same day. (Judgment, March 20, 2009,
hereinafter “Judgment”)
2.

The Judgment certified the Settlement Class, as defined in Section A thereof,

pursuant to C.R.C.P. 23(b)(3). (Judgment, p. 1)
3.

After Williams Production RMT Company entered into the Settlement, it changed

its form to a limited liability company and changed its name to Williams Production RMT
Company LLC on October 12, 2010. On January 19, 2012, Williams Production RMT LLC
changed its name to WPX Energy Rocky Mountain, LLC. (“WPX”).
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4.

Effective on or about October 1, 2015, WPX Energy, Inc., WPX’s parent,

transferred WPX to Terra Energy Partners LLC (“Terra”).
5.

On April 22, 2016, WPX changed its name to TEP Rocky Mountain LLC (“TEP”).

6.

Since March 2009, Settlement Class Members have received royalty payments

from the same, single entity bearing the following different names: Williams Production RMT
Company, Williams Production RMT LLC, WPX, and TEP. (Exhibit A, Denomy Affidavit ¶5).
7.

The Settlement Class Members, together with Williams, as its name has changed

from time to time to become TEP, are required to comply with the terms of the Settlement.
8.

The Settlement Agreement, and the Judgment approving the Settlement

Agreement, are enforced as an order of this Court. Miller v. EnCana Oil & Gas (USA), Inc., 405
P.3d 488, 493 (Colo. App. 2017). This Court has inherent authority and jurisdiction to enforce its
prior decrees. Id. Where a court has either retained jurisdiction over the settlement agreement in
the order or has incorporated the terms of the settlement in its order or judgment, the parties’
obligation to comply with the terms of the settlement are made part of the court’s order. Id. (citing
Kokkonen v. Guardian Life Insur. Co. of Am., 511 U.S. 375, 381 (US 1994). Pursuant to C.R.S.§131-114 (c), this Court is also expressly granted the “power to compel obedience with its lawful
judgments and orders.”
9.

This Court expressly retained jurisdiction to implement and enforce the terms of

the Settlement Agreement and has the power and authority to enforce its own orders.
a)

Paragraph 5.2 of the Settlement Agreement provides that this Court “has

continuing jurisdiction to enforce this paragraph.” The Judgment also states, “This Court
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shall retain continuing jurisdiction of this action to address any issues concerning
implementation of the Settlement Agreement and enforcing this Final Judgment.”
(Judgment, p. 8, ¶4).

b)

The Settlement Agreement “establish[ed] certain rules to govern future

royalty and overriding royalty payments so as to avoid or minimize disputes over royalty
payments in the future.” (Settlement Agreement, p. 2, ¶3).
c)

Pursuant to paragraph 5.2 of the Settlement, Settlement Class Members are

entitled to rely on the descriptions of future royalty payment methodologies set out in
Section 4, together with representations set out in Section 5, of the Settlement Agreement.
d)

Pursuant to paragraph 4.8 of the Settlement Agreement, “Williams and the

Settlement Class Members shall be bound prospectively by the royalty methodology set
forth in this Section 4 of this Settlement Agreement.”
e)

The Judgment also states: “This Court shall retain continuing Jurisdiction

of this action to address any issues concerning implementation of the Settlement
Agreement and enforcing this Final Judgment.” (Judgment p. 8, ¶4).
10.

In Section 4 of the Settlement Agreement, the parties agreed on how residue gas

deductions and certain aspects of Natural Gas Liquids royalty payments are to be calculated and
paid to the Settlement Class Members after the effective date of the Settlement.
Breach of Section 4.1
11.

Paragraph 4.1 of the Settlement Agreement provides that Defendant “will not take

any Deductions” from Royalty Instruments in Categories 4, 5, 6, 7, 8, 9, 10, and 11. The capitalized
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term “Deduction” is defined in Paragraph 1.6 of the Settlement to mean “any monetary or
volumetric deduction taken by Williams when calculating and paying royalty or overriding royalty
to any member of the Plaintiff Class since September, 2000 for costs attributed to operations
between the initial point(s) of measurement of gas produced from Class Wells to the point of access
into a Mainline Transmission Pipeline.”

Only processing deductions properly taken under

paragraph 4.4 of the Settlement Agreement are excluded from the prohibition against taking
Deductions.
12.

Prior to the July 2016 production month, gathering and gathering fuel costs were

not deducted from royalty payments made to Settlement Class Members. (Exhibit A, Denomy
Affidavit ¶¶13-14). In the July 2016 production month, TEP commenced deducting gathering
and gathering fuel costs from royalty payments made to Settlement Class Members. (Exhibit A,
Demony Affidavit ¶¶15-16).
13.

From the July 2016 to March 2018 production months, gathering and gathering fuel

deductions have been in the amount of $0.56 to $0.66 per mcf. (Exhibit A, Denomy Affidavit
¶¶17-18).
14.

Gathering takes place upstream of the point of access into a Mainline Pipeline.

(Exhibit A, Denomy Affidavit ¶12). TEP has breached Section 4.1 of the Settlement by taking
“Deductions” from royalty payments made to Settlement Class Members for costs incurred
upstream of the point of access into a Mainline Pipeline. TEP continues to inappropriately take
deductions for gathering and gathering fuel expenses from Settlement Class Members.
Breach of Section 4.4
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15.

Section 4.4 of the Settlement Agreement provides that TEP is prohibited from

deducting processing expenses in excess of 1/3rd of the value of NGLs from Settlement Class
Members receiving royalty payments under leases in Categories 1, 2, 3, 4, 5, 6, 7 and 10.
16.

The 1/3rd limit was breached from the July, 2016 production month through the

January, 2018 production month and perhaps during other production months. The amount of
excessive deductions for processing costs ranged from $0.17 per gallon to $0.27 per gallon from
production month July 2016 through January, 2018. (Exhibit A, Denomy Affidavit ¶¶19-29).
An Accounting is Necessary and Appropriate
17.

Where the royalty owner brings a claim for royalty underpayment, and the lessee

has control of the information necessary to calculate damages, the royalty owner is entitled to an
accounting to facilitate an accurate calculation of damages. Patterson v. BP America Prod. Co.,
159 P.3d 634, 642 (Colo. 2006).
18.

An accounting may be required in a remedial contempt order pursuant to C.R.C.P.

107 entered to enforce a prior court order. Robinson v. Hossack, 303 P.3d 656, 567 (Colo. App.
2013).
19.

The Settlement Class Members have demonstrated that TEP has breached the

Settlement and has not complied with the terms of the Judgment. TEP has exclusive access to and
control over the data, information, calculations performed and allocations necessary to properly
calculate and pay royalty to Settlement Class Members in accordance with the terms of the
Settlement Agreement. (Exhibit A, Denomy Affidavit ¶31).
20.

Without the undisclosed information that TEP has in its possession and control, the
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Settlement Class Members are not able to determine their share of the royalty underpayments.
(Exhibit A, Denomy Affidavit ¶32).
21.

TEP has the means and ability to provide the Court with an accounting showing the

differences between the actual royalty payments and what is required by Section 4 of the
Settlement Agreement. (Exhibit A, Denomy Affidavit ¶33). An accounting by TEP is necessary
and appropriate to efficiently and effectively enforce this Court’s prior Judgment and to enforce
the Settlement.

Request for Show Cause Order and Hearing
22.

Because the Court retained jurisdiction to enforce the Settlement and the Settlement

Class has been certified in the Judgment, this Court has the power and authority to enter and to
enforce orders to direct the parties to take actions to give effect to and enforce its own orders and
judgments. Miller v. EnCana, supra; Patterson v. BP, supra.
23.

C.R.C.P. 107 authorizes this Court to compel obedience with its lawful orders by

means of a show cause order and to grant remedial sanctions for contempt, both direct and indirect.
24.

As demonstrated above and in the supporting affidavit, the requirements of

C.R.C.P. 107 are satisfied: 1) TEP has breached the Settlement and thereby has failed to comply
with the lawful order of this Court, 2) TEP had knowledge of the Settlement and Judgment, 3) TEP
has the present ability to comply with the terms of the Settlement, and 4) TEP has the present
ability to provide this Court with a corrected accounting in which TEP re-computes the royalty
payments owed to Settlement Class Members in the manner necessary to comply with the terms
of the Settlement.
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25.

To enforce the Judgment and the Settlement, the Representative Plaintiffs, on

behalf of themselves and the Settlement Class Members, request that this Court:
A)

Enter an order to show cause pursuant to C.R.C.P. 107 (c) in the form filed

herewith, requiring TEP to show cause why it should not be held in contempt of the
Judgment;
B)

Schedule a one-day show cause hearing, not less than thirty (30) nor more

than forty-five (45) days following the entry of the Order to Show Cause;
C)

If appropriate, upon the conclusion of the show cause hearing, enter an order

to enforce the Judgment and Settlement against TEP pursuant to C.R.C.P. 107 (a)(3), (a)(5),
c) and (d)((2), which requires TEP to comply with the terms of Section 4 of the Settlement,
and to prepare an accounting under the Court’s supervision to determine the amount due
to each Settlement Class Member as the result of royalty payments made during and after
the production month of October 2015 that have not complied with the requirements of
Section 4 of the Settlement;
D)

Grant the Settlement Class Members such other and further relief as this

Court deems to be appropriate, including other relief permitted by C.R.C.P. 107, together
with interest at the maximum rate permitted by law, together with reasonable costs and
attorney fees; and
E)

At the conclusion of such accounting, enter judgment in favor of the

Settlement Class Members.
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RESPECTFULLY submitted this 14th day of September 2018.
DUFFORD, WALDECK, MILBURN & KROHN, LLP

By: /s/ Nathan A. Keever
Nathan A. Keever, #24630
Attorney for Plaintiffs
G.R. Miller, P.C.
G.R. Miller, #8406
101 West 11th Avenue, Suite 112
Durango, CO 81302
Attorney for Plaintiffs
FLEESON, GOOING, COULSON & KITCH, LLC
Thomas D. Kitch, Kansas Bar #07034
Gregory J. Stucky, Kansas Bar #09674
David G. Seely, Kansas Bar# 11397
Daniel E. Lawrence, Kansas Bar #23728
1900 Epic Center
301 N. Main
P.O. Box 997
Wichita, Kansas 67201-0997
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of MOTION TO ENFORCE COURT
ORDER AND SETTLEMENT AGREEMENT AGAINST TEP ROCKY MOUNTAIN LLC
was served this 14th day of September 2018, via the Colorado Courts E-Filing:
John F. Shepherd
Christopher Crisman
Holland & Hart, LLP
555 Seventeenth Street, Suite 3200
P.O. Box 8749
Denver, CO 80201-8749
/s/ Jodi K. Mace
Jodi K. Mace, Paralegal
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(970) 945-5075
IVO LINDAUER, SIDNEY and RUTH
LINDAUER, and DIAMOND MINERALS, LLC,
on behalf of themselves and all others similarly
situated,
Plaintiffs,
vs.
TEP ROCKY MOUNTAIN LLC, formerly known
as WPX Energy Rocky Mountains LLC, formerly
known as Williams Production RMT Company
LLC and formerly known as Williams Production
RMT Company.
Defendants.
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Case Number: 06 CV 317
Courtroom:
ORDER TO SHOW CAUSE PURSUANT TO C.R.C.P. 107

PURSUANT TO C.R.C.P. 107(c), THIS COURT, having considered the
Settlement Class’s Motion to Enforce the Settlement, together with the Settlement
entered into by the parties in Case Number 2006 CV 317 in October 2008 (“Settlement”)
and this Court’s Judgment entered March 20, 2009 (“Judgment”), enters the following
Order To Show Cause:
JURISDICTION:
1. In October, 2008, Representative Plaintiffs and Williams Production RMT
Company entered into the Settlement in Case Number 2006 CV 317 filed in Garfield
1

County, Colorado District Court. The Settlement was approved by this Court at a
fairness hearing on March 20, 2009, and the Judgment was entered by this Court on that
same day.
2. Williams Production RMT Company is now known as TEP Rocky Mountain
LLC (“TEP”). TEP is the same party that executed the Settlement and remains subject to
the jurisdiction of the Court.
3. This Court has the authority and jurisdiction to enforce its own orders and
judgments. C.R.S.§13-1-114 c) and Miller v. EnCana Oil and Gas (USA), Inc., 405 P.3d
488, 493 (Colo. 2017)
4. This Court expressly retained continuing jurisdiction to implement and enforce
the Settlement, together with its own orders related thereto, and in the Judgment entered
March 20, 2009 in this Case.
FINDINGS:
This Court finds that:
1. The Motion to Enforce Court Order and Settlement Agreement (“Motion to
Enforce”) is supported by affidavit and otherwise complies with the requirements set out
in C.R.C.P. 107(c) for issuance of a show cause order.
2. The Motion and supporting affidavit describe the following breaches of Section
4 of the Settlement:
a) That TEP has breached Section 4.1 of the Settlement by deducting from royalty
payments made to Members of the Settlement Class costs incurred by TEP
between the initial points of measurement of gas produced from Class Wells to
the point of access into Mainline Transmission Pipeline;
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b) That TEP has breached Section 4.4 of the Settlement by deducting NGL
processing costs in excess of 1/3rd of the value of the NGLs at the applicable
plant.
3. The Motion and supporting affidavit describe failures on the part of TEP to
comply with the terms of the Settlement and this Court’s Judgment. Such conduct on the
part of TEP, unless disproven by TEP’s showing at the show cause hearing, constitutes
indirect contempt pursuant to C.R.C.P. 107(a)(3).
4. As a result, the Settlement Class asserts it is entitled to the following:
a) An order to enforce the Judgment and Settlement against Defendant pursuant
to C.R.C.P. 107 (a)(3), (a)(5), (c) and (d)((2), which requires TEP to comply
with the terms of Section 4 of the Settlement, and to prepare an accounting,
under the supervision of this Court to determine the amount due to each
Member of the Settlement Class as the result of royalty payments made during
and after the production month of October, 2015 which have not complied
with the requirements of Section 4 of the Settlement;
b) Such other and further relief as this Court deems to be appropriate, including

other relief permitted by C.R.C.P. 107, interest at the maximum rate permitted
by law, together with reasonable costs and attorney fees; and
c) Judgment in favor of the Members of the Settlement Class.

THIS COURT HEREBY ORDERS AND DIRECTS TEP Rocky Mountain LLC
to appear by phone at ________ __. m. on _____________, 2018 for the purpose of
setting this matter a hearing to show cause why it should not be held in contempt
pursuant to C.R.C.P. 107, to show cause why it has not breached the terms of the
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Settlement and has not failed to comply with the Judgment, and to show cause why the
relief requested by the Settlement Class should not be granted, in whole or part.
THIS COURT HEREBY ORDERS AND DIRECTS the Settlement Class to serve
on TEP pursuant to C.R.C.P. 107 this Order to Show Cause, and a copy of the Motion To
Enforce.
TEP may file any response to the Motion To Enforce not less than ten business
days prior to the Show Cause Hearing. The Settlement Class may file its reply thereto not
less than two business days prior to the Show Cause Hearing. Such briefs shall not
exceed ten pages in length. The parties shall identify any witnesses they expect to call at
the Show Cause hearing, set out a summary of the testimony expected to be elicited from
such witnesses, and exchange documents each party expects to introduce at the Show
Cause Hearing at least five business days prior to the Hearing.
Pursuant to C.R.C.P. 107, punitive and remedial sanctions for direct and indirect
contempt remain available to address any disobedience by the parties to this Order.
Dated this _________ day of __________________, 2018.

BY THE COURT:

___________________________________
Honorable Denise K. Lynch
District Court Judge
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